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NACE Briefing

18/8/200, Freetown

NACE URGENTLY CALLS ON PRESIDENT, PARLIAMENT TO REVISE AFRICAN MINERALS AGREEMENT

NACE is calling on the President and Parliament to demand a review of the mining agreement signed between the Government and African Minerals Limited. 

NACE has just been provided with a copy of this agreement and our analysis shows that it contains over 10 clauses that contradict existing Sierra Leonean legislation such as the Income Tax Act 2000 and the Mines and Minerals Act 2009. This agreement is the second that has appeared since the Mines and Minerals Act was enacted last December. It follows the London Mining Agreement, which also contains numerous clauses that contradict legislation. 

Sierra Leone is now at a precipice – either we have mining agreements that are consistent with the law or we do not. Sierra Leone desperately needs an agreed, transparent legal regime to ensure that mining companies finally operate in ways that benefit Sierra Leoneans. Until now, the Government has received very little income from mining – in 2007, it earned just Le 30 billion ($10 million) from all mining company payments. In 2006, revenue was even less – Le 21 billion ($7.3 million). If the African Minerals Agreement goes ahead, the new Mines and Minerals Act will become meaningless and it will be an open flouting of the Income Tax Act.

AMLA = African Minerals Ltd Mining Agreement, signed on 6 August 2010

MMA = Mines and Minerals Act 2009

ITA = Income Tax Act 2000

GSA = Goods and Services Act 2009

	What the AML agreement says
	What SL legislation says
	Comment

	
	
	

	Art 12 states that the company will ‘endeavour to pay fair and reasonable compensation’ [note use of the word ’endeavour’] but that in its use of ‘standard mining equipment and techniques’  ‘disturbance of the land and property owners… shall not be taken into account or evaluated in the determination of compensation in respect of damages payable to owners of or lawful occupiers of the land’.

Then Art 12, c, states that the government shall ‘indemnify’ the company against such claims.
	MMA, Section 35 (1): Companies shall pay ‘fair and reasonable compensation for any disturbance… and for any damage done to the surface of the land’
	‘Endeavour’ to pay is unacceptable. 

AMLA contradicts the MMA

	Art 13 states: ‘In addition to the rights given to the Company under Section 114 of the Act [ie, MMA], the company shall with the approval of the Ministry of Energy and Water Resources have the right to use water from any natural watercourse for domestic and mining operations’ (emphasis added)
	MMA, Section 114 does allow companies to ‘utilize the water and timber as necessary for mining operations’ but only in their licence area
	AMLA appears to go beyond SL legislation 

	Art 14 (and also Art 19, j) exempts AM from ‘all duties and taxes in respect of imports of mining machinery, plant and equipment’ as defined in schedule 3 of the AMLA
	There is no provision for this in the ITA, Sixth Schedule, which deals with the mining sector
	AMLA contradicts SL legislation

	Art 19, c, states that the company will pay income tax ‘at a fixed rate of 25% per annum or at the prevailing rate applicable to companies generally, as set forth in the Income Tax Act 2000’
	ITA Sixth Schedule (specific to mining companies) states that mining companies will pay income tax at 37.5%
	AMLA is unclear what % the company will actually pay. If 25%, this contradicts the ITA



	Art 19, c, ii, states that the company ‘shall not be liable for any minimum taxation’
	ITA Sixth Schedule (specific to mining companies), section 4, states that mining companies ‘shall pay a minimum income tax of three and one half per cent of turnover…’
	AMLA contradicts the ITA

	Art 19, g, provides a long list of expenditure items  that the AMLA allows the company to deduct 100% from its tax liability 
	ITA, Section 32 specifies what can, and what cannot, be deducted against tax
	There appear to be several contradictions between the AMLA and the ITA here – the company has been given more tax deductible expenditure items than specified in the ITA. 

	Art 19, k exempts AM from any Goods and Services Tax on fuel imports
	Neither the ITA nor MMA provide exemptions from GST on fuel imports
	AMLA contradicts SL legislation

	Art 19, m states that AM will pay payroll taxes at a rate that ‘shall not exceed Le 500,000’ and that if the GOSL enacts a higher rate, the company will be ‘harmless’ 
	We are not aware that any SL legislation provides for this
	Whatever the legislation, this is a bad deal for the government in that it is a de facto stabilization clause that protects the company from paying higher taxes

	Art 19, p, exempts the company and its contractors from paying any Goods and Services taxes ‘as provided for in the Goods and Services Act 2009’
	The GSA, Second Schedule, exempts ‘machinery, apparatus and appliances’ used in mining from GST (ie, not everything)
	AMLA goes beyond SL legislation

	Art 19, q, exempts AM from paying the Sierra Leone Ports Authority all port, harbor, loading and unloading dues or fees


	This is at the discretionary authority of the Ministry of Finance, which can be challenged
	Whatever the legislation, this appears to be a bad deal for the government

	Art 19, r, states that AM’s contributions to the Community Development Fund are ‘tax deductible’
	The MMA does not state this
	AMLA contradicts the MMA.

	Art 19, u, exempts expatriate employees of AM and its contractors from paying NASSIT
	We are not aware that any SL legislation provides for this
	AMLA appears to contradicts SL legislation

	Art 19, v, states that there will be a ‘joint review’ of the ‘fiscal package’ of the AMLA every 5 years. However, ‘any resulting change from such joint review will require the mutual consent of the GOSL and the Companies’.
	There is no provision for fiscal stabilization in the MMA
	AMLA contradicts the MMA. 

This is a bad deal for the government in that it is a stabilization clause that gives the company a veto over changes in tax rates 
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